
 

 

 
 

 
Daniel Rider (Mandates) 

Client Assets Policy and Strategy 

Financial Services Authority 
25 The North Colonnade 

Canary Wharf 
London E14 5HS 

 

27 September 2012 
 

Dear Daniel,  
 

CP12/15 Client Assets – Firm Classification, Oversight, Reporting and the Mandate Rules  
 

The Depositary and Trustee Association (“DATA”) represents all depositaries and trustees of UK based 

authorised funds.  At the end of July 2012, the members of DATA were responsible for safeguarding £612 
billion of fund assets.   

 
DATA welcomes the opportunity to provide comments on Chapter 4 (Clarifying the scope of the mandate 

rules – CASS 8) of the above consultation paper.  

 
The FSA states that the mandate rules do not apply to: 

 
(1) a firm in relation to client money held by that firm in accordance with CASS 5 or CASS 7 and 

(2) an operator of a regulated collective scheme, in relation to activities carried on for the purpose, 
or in connection with, the operation of the scheme 

 

We would seek clarification as to whether depositaries of collective investment schemes are caught by 
the requirements. 

 
Paragraph 4.7 of consultation paper states that the COLL sourcebook covers the responsibilities of 

operators and also provide for depositaries to keep the actions of operators under review.  Whilst it is 

correct that the depositary has certain oversight responsibilities over the actions of the manager, these 
are not specified in detail. The general duties are listed in COLL 6.6.4R (1) and include dealing.  However, 

the precise boundaries as to what is in or out of scope are unclear. Other than some general oversight 
relating to overall control environment exercised by the AFM, the depositary’s oversight would not extend 

to reviewing and testing compliance with specific rules outside COLL such as the CASS mandate rules 

(and operators are specifically excluded from such rules).   

Assuming the “client” is the AFM, then in many cases there will be no mandate, since the instructions are 

“one off” in nature (e.g. receive/deliver a particular security or transfer monies between income and 

capital accounts or to a distribution account). Only where a standing instruction is given might the 

conditions in CASS 8.2.1R be met (e.g. FX transactions to convert foreign currency cash balances to the 
base currency on receipt) and the depositary cannot blindly follow an instruction received from the AFM – 

it must be consistent with the fund rules and the provisions in COLL. To that extent both parties are the 



 

 

“client”. Given the separation of custody from investment decisions and that both the AFM and 

depositary/trustee have fiduciary responsibilities in relation to the scheme, it is not certain that the AFM 
would always be the client. 

Unit trusts have no legal personality and the assets are held by the trustee on trust for the unitholders.  

DATA’s view is that when acting as trustee of an AUT, the mandate rules do not apply as the trustee is 

the owner of the assets and deals with those assets subject to the terms of the trust deed and the 
provisions in COLL.  The trustee will receive and deliver assets and/or cash provided a valid instruction is 

received from the AFM which does not conflict with the fund rules or COLL. 

In relation to ICVCs, the scheme property belongs to the ICVC but COLL 6.6.12 R (1) states “the 
depositary is responsible for the safekeeping of all the scheme property … entrusted to it”.  In practice, 
the depositary must deal the scheme property in a similar manner to an authorised unit trust.  Therefore, 

in DATA’s view, the “client” is the ICVC. Therefore, the mandate rules could apply where standing 
instructions are given to the depositary. However, as previously noted, both the AFM and depositary have 

fiduciary responsibilities and the latter cannot blindly act on an instruction received from the former.  

DATA is therefore of the opinion that the rules in COLL are sufficient to cover the responsibilities of the 
depositary, in the same way that they are deemed to be sufficient to cover the responsibilities of the 

AFM.  

If you wish to discuss any aspect of this letter, please do not hesitate to contact me. 

 
Yours sincerely  

 

 

 

 

 

Darren Banks 

DATA Chairman      


